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§33.75

(c) In order to secure the effective en-
forcement of the Defense Production
Act and other applicable statutes, this
part, and official actions, the following
are prohibited:

(1) No person may solicit, influence
or permit another person to perform
any act prohibited by, or to omit any
act required by, the Defense Produc-
tion Act and other applicable statutes,
this part, or an official action.

(2) No person may conspire or act in
concert with any other person to per-
form any act prohibited by, or to omit
any act required by, the Defense Pro-
duction Act and other applicable stat-
utes, this part, or an official action.

(3) No person shall deliver any item
or perform any service if the person
knows or has reason to believe that the
item will be accepted, redelivered,
held, or used in violation of the De-
fense Production Act and other appli-
cable statutes, this part, or an official
action. In such instances, the person
must immediately notify the Depart-
ment of Transportation that, in ac-
cordance with this provision, delivery
of the item or performance of the serv-
ice has not been made.

§33.75 Compliance conflicts.

If compliance with any provision of
the Defense Production Act and other
applicable statutes, this part, or an of-
ficial action would prevent a person
from filling a rated order or from com-
plying with another provision of the
Defense Production Act and other ap-
plicable statutes, this part, or an offi-
cial action, the person must imme-
diately mnotify the Department of
Transportation for resolution of the
conflict.

Subpart H—Adjustments,
Exceptions, and Appeals

§33.80 Adjustments or exceptions.

(a) A person may submit a request to
the Defense Production Act Activities
Coordinator, Office of Intelligence Se-
curity, and Emergency Response, 1200
New Jersey Avenue SE., Washington,
DC 20590, for an adjustment or excep-
tion on the ground that:

(1) A provision of this part or an offi-
cial action results in an undue or ex-
ceptional hardship on that person not
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suffered generally by others in similar
situations and circumstances; or

(2) The consequences of following a
provision of this part or an official ac-
tion are contrary to the intent of the
Defense Production Act and other ap-
plicable statutes, or this part.

(b) Each request for adjustment or
exception must be in writing and con-
tain a complete statement of all the
facts and circumstances related to the
provision of this part or official action
from which adjustment or exception is
sought and a full and precise statement
of the reasons why relief should be pro-
vided.

(c) The submission of a request for
adjustment or exception shall not re-
lieve any person from the obligation of
complying with the provision of this
part or official action in question while
the request is being considered unless
such interim relief is granted in writ-
ing by the Office of Intelligence, Secu-
rity, and Emergency Response.

(d) A decision of the Defense Produc-
tion Act Activities Coordinator under
this section may be appealed to the As-
sistant Secretary for Administration.
(For information on the appeal proce-
dure, see §33.81.)

§33.81 Appeals.

(a) Any person who has had a request
for adjustment or exception denied by
the Defense Production Act Activities
Coordinator under §33.80, may appeal
to the Department of Transportation’s
Assistant Secretary for Administra-
tion, who shall review and reconsider
the denial.

(b)(1) Except as provided in para-
graph (b)(2) of this section, an appeal
must be received by the Assistant Sec-
retary for Administration no later
than 45 days after receipt of a written
notice of denial from the Defense Pro-
duction Act Activities Coordinator.
After this 45-day period, an appeal may
be accepted at the discretion of the As-
sistant Secretary for Administration
for good cause shown.

(2) For requests for adjustment or ex-
ception involving rated orders placed
for the purpose of emergency prepared-
ness, an appeal must be received by the
Assistant Secretary for Administra-
tion, no later than five (5) days after
receipt of a written notice of denial
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from the Defense Production Act Ac-
tivities Coordinator. Contract perform-
ance under the order shall not be
stayed pending resolution of the ap-
peal.

(c) Each appeal must be in writing
and contain a complete statement of
all the facts and circumstances related
to the action appealed from, all nec-
essary documents, and a full and pre-
cise statement of the reasons the deci-
sion should be modified or reversed.

(d) In addition to the written mate-
rials submitted in support of an appeal,
an appellant may request, in writing,
an opportunity for an informal hear-
ing. This request may be granted or de-
nied at the discretion of the Assistant
Secretary for Administration.

(e) When a hearing is granted, the As-
sistant Secretary for Administration
may designate an employee of the Of-
fice of the Senior Procurement Execu-
tive to conduct the hearing and to pre-
pare a report. The hearing officer shall
determine all procedural questions and
impose such time or other limitations
deemed reasonable. In the event that
the hearing officer decides that a print-
ed transcript is necessary, all expenses
shall be borne by the appellant.

(f) When determining an appeal, the
Assistant Secretary for Administration
may consider all information sub-
mitted during the appeal as well as any
recommendations, reports, or other rel-
evant information and documents
available to the Department of Trans-
portation, or consult with any other
persons or groups.

(g) The submission of an appeal under
this section shall not relieve any per-
son from the obligation of complying
with the provision of this part or offi-
cial action in question while the appeal
is being considered unless such relief is
granted in writing by the Assistant
Secretary for Administration.

(h) The decision of the Assistant Sec-
retary for Administration shall be
made within five (5) working days after
receipt of the appeal, or within one (1)
working day for appeals pertaining to
emergency preparedness and shall be
the final administrative action. It shall
be issued to the appellant in writing
with a statement of the reasons for the
decision.

§33.91

Subpart I—Miscellaneous
Provisions

§33.90 Protection against claims.

A person shall not be held liable for
damages or penalties for any act or
failure to act resulting directly or indi-
rectly from compliance with any provi-
sion of this part, or an official action,
notwithstanding that such provision or
action shall subsequently be declared
invalid by judicial or other competent
authority.

§33.91 Records and reports.

(a) Persons are required to make and
preserve for at least three years, accu-
rate and complete records of any trans-
action covered by this part or an offi-
cial action.

(b) Records must be maintained in
sufficient detail to permit the deter-
mination, upon examination, of wheth-
er each transaction complies with the
provisions of this part or any official
action. However, this part does not
specify any particular method or sys-
tem to be used.

(c) Records required to be maintained
by this part must be made available for
examination on demand by duly au-
thorized representatives of the Depart-
ment of Transportation as provided in
§33.71.

(d) In addition, persons must develop,
maintain, and submit any other
records and reports to the Department
of Transportation that may be required
for the administration of the Defense
Production Act and other applicable
statutes, and this part.

(e) Section 705(d) of the Defense Pro-
duction Act, as implemented by Execu-
tive Order 13603, provides that informa-
tion obtained under this section which
the Secretary deems confidential, or
with reference to which a request for
confidential treatment is made by the
person furnishing such information,
shall not be published or disclosed un-
less the Secretary determines that the
withholding of this information is con-
trary to the interest of the national de-
fense. Information required to be sub-
mitted to the Department of Transpor-
tation in connection with the enforce-
ment or administration of the Defense
Production Act, this part, or an official
action, is deemed to be confidential
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